10/22/2019 Affidavits of Merit: Should They Be a Waste of Time? | New Jersey Law Journal

New Jersey Lo Journal

NOT FOR REPRINT

&= Click to print or Select 'Print' in your browser menu to print this document.

Page printed from: https.//www.law.com/njlawjournal/2019/10/17/affidavits-of-merit-should-they-be-a-waste-of-
time/

Affidavits of Merit: Should
They Be a Waste of Time?

It will come as no surprise to anyone who defends attorneys accused of
malpractice that the Affidavit of Merit system is not working, at least as
applied to the legal profession.
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It will come as no surprise to anyone who defends attorneys accused of malpractice
that the Affidavit of Merit system is not working, at least as applied to the legal
profession. In adopting the Affidavit of Merit Act, N.J.S.A. 2A:53A-26, et seq. (the
“Act”), the legislature intended to weed out frivolous claims while permitting
meritorious claims against professionals for malpractice or negligence to proceed. It
did so by requiring early in a case that a plaintiff serve an affidavit by:

an appropriate licensed person that there is a reasonable probability that the
care, skill or knowledge exercised ... in the work that is the subject of the
complaint, fell outside acceptable professional or occupational standards.

N.J.S.A. 2A:53A-7.

If an affidavit of merit (AOM) is not served within the prescribed time frame, the
malpractice claim is to be dismissed with prejudice unless one of the judicially
recognized exceptions applies; e.g., there has been “substantial compliance” or
“extraordinary circumstances” are present. Ferreira v. Rancocas Orthopedic Assoc.,
178 N.J. 144 (2003). Case law has also developed applying these exceptions; e.g., A.T.
v. Cohen, 231 N.J. 337 (2017); Tischler v. Watts, 177 N.). 243 (2002).

The courts, however, have not addressed in any published opinion what needs to be
set forth in the AOM other than to recognize the affiant's qualifications need not be
identified although the affiant must have the expertise to evaluate the attorney’s
malpractice, and the better practice is to identify those qualifications. Alan J.
Cornblatt, P.A. v. Barow, 153 N.J. 218, 241 (1998). In this vacuum, the practice has
developed that an AOM may be conclusory and simply parrot the language of the
Act. As a result, the purpose of the Act—to weed out frivolous claims—is not
achieved because there is no way a court or litigant can tell from the AOMs whether
there is any merit to the underlying claim.

Today, AOMs often consist of the following conclusory statements: (a) the affiant has
practiced law for at least five years; (b) he/she has reviewed “the file” or “certain
[unspecified] documents”; and (c) “there exists a reasonable probability that the
care, skill or knowledge exercised or exhibited in the practice or work of the
attorneys referred to in the complaint fell outside acceptable professional
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standards.” The latter is simply a recitation of the Act's operative language. The only
substantive difference between AOMs often is the name of the defendant attorneys.
The acts of malpractice are typically not identified, and no explanation of the basis
for the opinion is provided.

AOMs are often produced by a handful of well-known attorneys who churn them
out, sometimes at a significant flat fee. Other times, the affiant has little or no
expertise in the subject matter where the malpractice was allegedly committed, but
still delivers the AOM. Frequently, the affiant is not later designated as the expert for
plaintiff.

Challenges to an AOM are to be made at a case management conference within 90
days of the answer being filed. Few challenges to the AOM are made at these
Ferreira conferences because defendants have learned it is useless. Often, the trial
court’'s response to a challenge is mechanical—as long as an attorney admitted to
practice law in New Jersey for at least five years has signed the AOM and recited the
statutory language, this is sufficient to satisfy the Act. Rarely does the court inquire
about the substance of the opinion. It does not matter that the basis for the opinion
is unstated, the act(s) of malpractice are not identified, or there is no basis to believe
the affiant has expertise in the field. The AOM is nothing more than a box on the
court’s docket to be checked off.

The legislature did not intend this result when it adopted the Act to ferret out
frivolous claims. It was the legislature’s collective wisdom that such protection was
necessary because too many frivolous malpractice claims were being filed, and the
cost of defending such claims was substantial if these claims were treated by the
judicial system like other forms of litigation. The protection against frivolous
litigation afforded by Rule 1:4-8 alone was not regarded as sufficient by the
legislature or governor.

The present practice, however, does not expose frivolous claims to permit their
dismissal early in the litigation, but camouflages the claims until a much later time.
Experience also suggests the affiant’s opinion and the plaintiff's claim is intentionally
hidden for strategic reasons, especially if the claim is problematic. While some may
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say the Act is bad policy or law, it is still a statute the legislature passed and the
governor signed. As a result, it must be enforced in a manner that is consistent with
the language and purpose(s) of the Act. Egan v. Erie R. Co., 29 N.J. 243, 252 (1959).
Otherwise, the basic democratic principle that courts enforce laws passed by the
legislature, has been eroded. Such an attitude should not be naive or wrongheaded,
if only because the same rules of statutory construction and enforcement apply to
all legislation, regardless of whether we agree with the legislation or not. Egan, 29
N.J. at 252.

The Supreme Court has grappled with the Act over the past 25 years, Meehan v.
Antonelles, 226 N.J. 216, 218 (2016), and it, or the Appellate Division, needs to
address the Act again. The trial courts need guidance on what should be set forth in
the AOM to weed out frivolous claims. It should not be sufficient that an attorney is
willing to sign an affidavit reciting only the conclusion that there is a reasonable
probability malpractice has occurred.

At a minimum, an AOM should identify: (a) the documents and information the
affiant has considered in rendering the opinion; (b) the specific acts and omissions
constituting malpractice; and (c) the basis for the conclusion that malpractice has
occurred. Without this information available to the court, it cannot evaluate whether
a claim is frivolous. The need to provide even this limited support also encourages a
more meaningful review of the allegations of malpractice.

This should not suggest the AOM will be the equivalent of the expert report a
plaintiff (or defendant) will have to serve ultimately in the case. Instead, it must
provide sufficient information to the court to evaluate whether the claim has a
meritorious basis. Nor will this spawn unnecessary motion practice because
defendants will be encouraged to raise baseless objections to a more meaningful
AOM. It does mean that if the plaintiff's AOM exposes the underlying claim as
frivolous, there will likely be motion practice, as there should be, to determine if the
claim should proceed. After all, this was the purpose of requiring AOMs and the cost
of professional liability insurance has only risen since the Act was passed.
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